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This Board and our Court have repeatedly held that even acts or omissions not involving an
attorney-client relationship or arising out of the practice of law may constitute professional
misconduct where it reflects adversely on a lawyer’s very qualifications to act as a fiduciary, an
advisor, an officer of the court. Specific rules such as MCR 9.104(A)(3), MRPC 4.1, and MRPC
8.4(b) speak to honesty, trustworthiness and fitness. The general principles guiding the attorney
discipline process are also summed up in MCR 9.103(A), which requires that Michigan lawyers
remain “fit to be entrusted with professional and judicial matters and to aid in the administration
of justice as an attorney and counselor and as an officer of the court.”

Therefore, in our opinion issued after remand by the Supreme Court in Deutch, we explained
that fitness to practice remained a fundamental criteria in the assessment of what level of discipline,
if any, is appropriate in a particular case:

We recognize that under Deutch a lawyer's criminal conduct will be
considered "misconduct" irrespective of whether it "reflects adversely
on the lawyer's honesty, trustworthiness, or fitness as a lawyer."
MRPC 8.4(b). However, there can be no question that these are
relevant considerations in determining the level of discipline, if any,
to be imposed. Indeed, the concept of "fitness" is central to the
function of regulating the bar. It is a prerequisite to acquiring (State
Bar Rule 15, §1), maintaining (MCR 9.103(A)), and regaining (MCR
9.123(B)(7)) the license to practice law. "Fitness" is arguably the
touchstone or key variable to be addressed whenever the level of
discipline is assessed. See, e.g., Standards for Imposing Lawyer
Sanctions (ABA, 1991), §9.1. [Grievance Administrator v Deutch

(After Remand) , 94-44-JC (ADB 1998), Iv den 460 Mich 1205
(1999)]

The American Bar Association’s Standards for Imposing Lawyer Sanctions do not figure
prominently in the decision below or the arguments of the parties. This is understandable in light
of gaps in Standard 5.1 which we have discussed in Grievance Administrator v Arnold M. Fink, 96-
181-JC (ADB 2001), Iv den 465 Mich 1209 (2001), at p 8. In brief, Standard 5.1 deals with criminal
conduct and dishonesty, and simply does not carry forward those types of conduct consistently as
the severity of discipline descends from disbarment down to admonition. Specifically, no reference
to criminal conduct is made, and thus no guidance is afforded, in the standard dealing with

reprimand. The text of the standard reads, in its entirety:
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5.1  Failure to Maintain Personal Integrity

Absent aggravating or mitigating circumstances, upon
application Of the factors set out in Standard 3.0, the following
sanctions are generally appropriate in cases involving commission of
a criminal act that reflects adversely on the lawyer s honesty,
trustworthiness, or fitness as a lawyer in other respects, or in cases
with conduct involving dishonesty fraud, deceit, or misrepresentation.

5.11 Disbarment is generally appropriate when:

(a) a lawyer engages in serious criminal conduct,
a necessary element of which includes intentional interference with
the administration of Justice, false swearing, misrepresentation,
fraud, extortion, misappropriation, or theft; or the sale, distribution
or importation of controlled substances; or the intentional killing of
another; or an attempt or conspiracy or solicitation of another to
commit any of these offenses; or

(b) a lawyer engages in any other intentional
conduct involving dishonesty, fraud, deceit, or misrepresentation that
seriously adversely reflects on the lawyer s fitness to practice.

5.12 Suspension is generally appropriate when a lawyer
knowingly engages in criminal conduct which does not contain the
elements listed in Standard 5.11 and that seriously adversely reflects
on the lawyer s fitness to practice.

5.13 Reprimand is generally appropriate when a lawyer
knowingly engages in any other conduct that involves dishonesty,
fraud, deceit, or misrepresentation and that adversely reflects on the
lawyer s fitness to practice law.

5.14 Admonition is generally appropriate when a lawyer
engages in any other conduct that reflects adversely on the lawyer’s
fitness to practice law.

However, what is clear is that the Standards do not contemplate the imposition of discipline
for criminal conduct not reflecting adversely on a lawyer’s fitness to practice law. Fink, supra.

Here, the Administrator contends briefly that “Respondent’s conduct arguably falls under
ABA Standard 5.12, calling for a suspension,” but then immediately concedes that “Petitioner does
not believe that suspension is called for in Respondent’s matter.” We disagree that a colorable
argument for Standard 5.12's applicability here could be made. Plainly, there has been no showing
that the conduct here reflects adversely on respondent’s fitness to practice at all, much less in a
serious manner. Finally, we are puzzled by the Administrator’s argument regarding the harm
element of the Standards analysis: “The harm is to the public by bringing lawyers into disrepute.
The public is exposed to potential harm of client neglect where attorneys who suffer from substance

dependency may not seek or accept appropriate help and supervision.” As to the second prong of
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this argument, it is entirely inapposite in light of the record in this case. There is not a scintilla of
evidence that respondent is not accepting “appropriate help and supervision.” To the contrary, all
of the evidence shows the opposite. As to the question whether this single conviction casts lawyers
in a bad light, we find appropriate the following observations which we made in Deutch (After

Remand), while upholding the hearing panel’s order imposing no discipline:

Professional discipline does not exist to enhance or multiply
the effects of criminal penalties or other consequences suffered by an
attorney. It serves a purpose more narrow and yet more critical to the
protection of the bar, the courts, and the members of the public
utilizing legal services. Under long standing principles, we are bound
to treat discipline proceedings as "fact sensitive inquiries that turn on
the unique circumstances of each case." Discipline is imposed when
the "specific facts" presented at the hearing demonstrate that
discipline is called for. Our role is to fashion orders of discipline
designed to protect the public, the courts and the legal profession
from the harm caused by errant lawyers. If we are to succeed at that
critical mission, it is important to maintain our focus.

It does not necessarily follow that an individual whose driving
privileges have been curtailed or who has otherwise been subject to
criminal sanctions for driving offenses must also have his or her
professional privileges curtailed. [Footnotes omitted.]

Respondent has committed the crime of operating a motor vehicle while impaired, and he
has satisfied his criminal sentence. He has continued to participate in a recovery program, has been
exceedingly forthcoming, and by all accounts is managing his alcohol problem. Under the
circumstances in this case, we do not find a sound reason for the imposition of professional
discipline. Accordingly, in lieu of remanding for further proceedings, we will vacate the order of

probation and enter an order imposing no discipline.

Board members Lori McAllister, William J. Danhof, William L. Matthews, C.P.A., Billy Ben
Baumann, M.D., and Hon. Richard F. Suhrheinrich concur in this decision.

Board member George H. Lennon did not participate.

Andrea Solak & Thomas G. Kienbaum (concurring)
We concur in the result arrived at by the majority, but write separately to express concerns
we have with the concept of an order of discipline imposing no discipline as elucidated in the

plurality opinion in Grievance Administrator v Deutch, 455 Mich 149, 163; 565 NW2d 369 (1997).
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In Deutch, three justices opined that a hearing panel could not dismiss a judgment of
conviction case where the crime did not implicate lawyer fitness notwithstanding that MRPC 8.4(b)
provides that, “It is professional misconduct for a lawyer to . . . engage in conduct involving . . .
violation of the criminal law, where such conduct reflects adversely on the lawyer’s honesty,
trustworthiness, or fitness as a lawyer.” This rule follows a similar and apparently universally
adopted ABA Model Rule. The plurality opinion relied on what is now MCR 9.104(A)(5) (“conduct
that violates a criminal law of a state or of the United States” is misconduct) and further opined that
though a panel could not dismiss a case initiated by a criminal conviction in light of MCR
9.104(A)(5), a panel could issue an “order of discipline [that], in fact, order[ed] no discipline at all.”
455 Mich 163. Two Justices would have interpreted the rules to have required a conviction to have
reflected adversely on a lawyer’s honesty, trustworthiness, or fitness to practice. One Justice did
not participate, and Justice Boyle concurred with the plurality, writing that she was “constrained to
agree with the majority’s reading of the current rule,” presumably what is now MCR 9.104(A)(5).
However, Justice Boyle also wrote that the Court, in adopting the Rules of Professional Conduct in
1988, “did not indicate that any misdemeanor conviction, however attenuated, would constitute
misconduct” but, rather, contemplated a case-by-case inquiry into whether a particular criminal
violation reflected on the lawyer’s fitness to practice law.

Thus, in Deutch, three of the six Justices participating believed that not all criminal conduct
constituted professional misconduct, but only criminal conduct reflecting adversely on a lawyer’s
honesty, trustworthiness, or fitness in other respects should be considered professional misconduct.

We respectfully urge that it may be time to revisit the lead opinion’s conclusion that all
crimes equate to professional misconduct as well as the notion that the rules permit of a finding of
misconduct without the imposition of some form of discipline.

Under Deutch’s reading of MCR 9.104(5), the following convictions (actually reported to

the Board by attorneys) establish professional misconduct:

. Operating a personal watercraft (Seadoo) without a motor vehicle registration;

. Hunting without duck stamps (wrong permit purchased on advice of clerk);

. Possession of fireworks (accepted advice of vendor that permit not needed);

. “Foul-hooking” a spawning salmon;

. Improper plates on a trailer (attorney had two boat trailers, one for a sailboat and one
for a motor boat; renewed license for wrong trailer);

. Walking a dog without a leash (a misdemeanor in the municipality at issue);

. Fishing in a closed stream (no notice posted)

. Operating a watercraft with not enough personal floatation devices.
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Deutch requires that a hearing panel presented with evidence of a conviction must find these
and other crimes constitute attorney misconduct irrespective of the circumstances and whether or
not they reflect adversely on the lawyer’s fitness to practice. We respectfully submit that this makes
no sense, and, further, that it is unwise to vest a proseciltorial agency with the power to exact a
finding of misconduct merely upon the filing of a judgment of conviction with the Board. Instead,
~ we believe that hearing panels should have the authority to dismiss a case, even one commenced
pursuant to MCR 9.120, when the conduct, though found to be criminal, does not in fact reflect
adversely on the lawyer’s trustworthiness, honesty, or fitness to practice.

Under Deutch, if the conviction is valid, a panel must enter an order declaring such conduct
to be professional misconduct, and may only mitigate this consequence by entering an “order of
discipline [which] may, in fact, order no discipline at all.” 455 Mich at 163. Thus, a panel is given
two poor choices instead of the appropriate one of dismissal. We oppose an order of discipline
imposing no discipline not only when it follows a finding of misconduct that should not have been
made, and because it is awkward and sounds internally inconsistent. We also think that when true
misconduct has been committed, the discipline agencies should not send the “odd and mixed
message that misconduct has occurred, but that discipline — even a simple declaration affirming the
purpose of the rule — is not warranted.” Grievance Administrator v Ralph E. Musilli, 98-216-GA
(ADB 2000), p 7.

For all of these reasons, we would prefer to hold that the respondent’s conduct in this case
does not constitute professional misconduct. However, recognizing that this Board has considered

the Deutch plurality opinion to be binding precedent, we concur in the result.




