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Dr. VanOstenberg also testified that “I don’t think Carl ever saw it as stealing money. Carl
saw it as an accounting problem.” He concluded that respondent will never steal again for various
reasons, and recommended that respondent meet with an ethicist.

The Administrator’s cross-examination of Dr. VanOstenberg covered several areas, including
how respondent could be bad with details related to accounting for client and firm funds and yet a
very good corporate and bond lawyer, whether the witness had ever evaluated an attorney’s
competence to practice law (he didn’t remember), his familiarity with MCR 9.121. Counsel for the
Administrator also probed Dr. VanOstenberg ‘s knowledge of the misconduct, and went over
Petitioner’s Exhibits 6-8, some of the billing documents and disbursement requests by respondent
that led to the generation of a refund check payable to a client whose signature was forged by
respondent.

Also testifying was Thomas McNeill, the member of the Grand Rapids office of the
Dickinson Wright firm who met respondent in 2001 and began recruiting him then. A member of

the hearing panel asked Mr. McNeill the following question and received the following answer:
MR. HOESCH: I have a question.

Youreferred to Carl as an excellent technical lawyer.
What do you mean by technical?

A. From my standpoint, there’s — I’ve had the misfortune of
having to manage lawyers for seven or eight years. It’s
terrible. Some people are great client getters. Some people
are terrific visionaries and problem-solvers. Ithink Carlis all
of that. But on day-to-day lawyering, you know, roll up your
sleeves and being a real lawyer and doing the documents and
typing down the deal and making sure that your client’s legal
needs are met by the paper, Carl’s super at that. He’s super
at the other as well, but he’s super as that as well.

[Tr 10/10/07, p 212.]

Another member of the Dickinson firm, Daniel Gosch, who tried to recruit respondent in
2004 and regarded him as competent to practice law then, testified that from his first day at
Dickinson (in July 2006) respondent was ““a practicing, solid-performing lawyer,” and that he trusted
him with his best client. Mr. Gosch further testified: “Carl’s performance has been at every level

that I would expect a lawyer to be, which involves such things as stewarding client funds and client

relationships and law firm funds, and all of those things that we all do.”
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The record also contains memoranda or notations relative to Varnum’s annual bonus program
which provide a contemporaneous record of respondent’s significant achievements at the firm in the
areas of personal productivity, management, and client development from the early 1990's through
2005.

In reviewing a hearing panel decision, the Board must determine whether the panel’s
findings of fact have “proper evidentiary support on the whole record.” Grievance Administrator
v August, 438 Mich 296, 304; 475 NW2d 256 (1991). “This standard is akin to the clearly erroneous
standard [appellate courts] use in reviewing a trial court’s findings of fact in civil proceedings.”
Grievance Administrator v Lopatin, 462 Mich 248 n12 (2000) (citing MCR 2.613(C)). Deference
is given to the special opportunity of the trier of fact to judge the credibility of witnesses. MCR
2.613(C). See also In re McWhorter, 449 Mich 130, 136 n 7 (1995). “[I]t is not the Board's function
to substitute its own judgment for that of the panels' or to offer a de novo analysis of the evidence.”
Grievance Administrator v Carrie L. P. Gray, 93-250-GA (ADB 1996), lv den 453 Mich 1216
(1996).

The primary thrust of respondent’s arguments are that the panel ignored or afforded too little
weight to certain evidence, particularly expert testimony. After a careful review ofthe whole record,
we conclude that there is most certainly proper evidentiary support for the panel’s findings.
Respondent also argues that the panel held respondent to the wrong standard and required
respondent’s impairment to be the sole cause of his misconduct. Viewing the panel’s report in its
entirety, we find no merit to this claim. Clearly the panel understood the proper standard and quoted
it in its report. Respondent further contends that the rejection of the expert testimony was flawed
in part because it relied on an erroneous reading of Dr. VanOstenberg’s testimony about his
awareness of the scope of the misconduct. In the end, however, the panel, as trier of fact, was well
within its right to reject the expert testimony offered in this hearing. There are ample grounds to

do so.

* People v Smith, 425 Mich 98, 111 n 8 (1986), People v Kanaan, 278 Mich App 594, 620 (2008) (trier
of fact is not bound to accept the opinion of an expert), People v Clark, 172 Mich App 1, 9 (1988) (same), People
v Oster, 67 Mich App 490, 500 (1976) (rejecting argument that “opinion of an expert witness on the state of mind
of a defendant claiming self-defense uncontradicted by other expert testimony must be accepted by the trier of fact
as conclusive of the fact. Such is not and never has been the law.”). See also, In Re David H. Bernstein, 966 So
2d 537, 544 (2007).
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We agree with the panel’s overall conclusion that respondent is not eligible for probation and
concur in the panel’s assessment that the theory that respondent viewed this as an “accounting
problem” and “broomed details” is more than a little inconsistent with the high level at which he was
performing. Accounting problems may be addressed by crediting a client’s bill; theft is not the only
option, and it is one lawyers cail and must reject even if they are depressed, fatigued or beset by the
entire host of problems plaguing this respondent. Fraudulently requesting from the firm accounting
department a “return of balance” check for a client and then forging the client’s endorsement seem
like more than mere “details.” Nor are we impressed with the notion that this case can be explained
because respondent’s personality disorder prevented him from becoming part of the Varnum culture
of ethical and honest conduct. A disposition toward honesty does not depend on acceptance into a
law firm culture in a person’s mid-twenties, or, if it does, that might be referred to as a character
flaw.

We do not doubt that respondent has suffered from physical and psychological conditions.
However, probation is not appropriate in this case. Protection of the public is the paramount aim
of the attorney discipline system. Grievance Administrator v Rostash, 457 Mich 289, 298; 577
NW2d 452 (1998). Despite the exceptional advocacy on respondent’s behalf, we cannot agree that
“[t]his case tests the ability of the attorney discipline system to deal intelligently and empathetically
with mental illness.” Rather, we think it tests the limits of the probation rule as applied to conduct
that was plainly intentional and dishonest, and we perceive no error in the panel’s finding that the
requirements of MCR 9.121(C)(1)(a) and (b) were not established on this record.

The hearing panel correctly applied the American Bar Association Standards for Imposing
Lawyer Sanctions, Standards 4.11 and 5.11. See, Grievance Administrator v Frederick A. Petz,99-
102-GA (ADB 2001), and Grievance Administrator v Rodney Watts, 05-151-GA (ADB 2007).

Accordingly, the hearing panel’s order of revocation is affirmed.
William J. Danhof, Thomas G. Kienbaum, William L. Matthews, George H. Lennon, Andrea L.
Solak, and Rosalind E. Griffin, M.D., concur in this decision.
Separate concurring statement of Thomas G. Kienbaum:
I concur in my colleagues’ disposition of this matter for the reasons stated in

the opinion, but would add the following, independently dispositive, reason for
affirmance: In my view, MCR 9.121(C) has no application to the instant case. That
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rule permits a respondent to assert in mitigation and therefore demonstrate by a
preponderance of the evidence that, among other things,

. during the period when the conduct which is the subject of the
complaint occurred, his or her ability to practice law competently was
materially impaired by physical or mental disability or by drug or
alcohol addiction . .. (Emphasis added) MCR 9.121(C)(1)(A).

There is, I believe, a clear distinction to be drawn between one’s ability to
practice law “competently” and one’s willingness to practice law or conduct one’s
private life honestly. On its face, MCR 9.121(C) appears to apply only to
misconduct that falls in the first category.

Imagine a lawyer convicted of robbing a bank. What conceivable relevance
would that lawyer’s competence or lack of competence to practice law have to do
with the system’s response to his conviction? In my view none, and inviting the bank
robbing lawyer to argue that he is also an incompetent lawyer so as to perhaps lessen
the system’s response to his criminal activity makes no sense. Arguing that someone
who commits a serious criminal act inevitably impairs his “ability to practice law
competently,” as respondent was forced to do in this instance, is circular.

I do not believe that the framers of MCR 9.121(C) intended it to apply to a
case involving theft and fraud' - the equivalent of felony level criminal conduct - as
opposed to practice related conduct, including carelessness with a client’s property.

The predecessor to our current probation rule, GCR 1963, 970.3, became
effective February 3, 1981. In what may have been one of the first cases considered
by the Attorney Discipline Board regarding the availability of probation under that
rule, the Board adopted the report of a Master that an attorney who had, among other
things, misappropriated $11,000 from a decedent’s estate should be eligible for
probation. In that case, Matter of Hugh J. McGuire, File DP 146/81 (ADB 1983), the
Board stated:

The decision to grant probation is a discretionary one and the rule
does not preclude any class or type of misconduct. We conclude
based on the record before us that respondent is a candidate for
probation as contemplated by GCR 970.3.

[McGuire, supra, p 3.]

! MCR 9.121(C)(1) also limits its application to cases where a “formal complaint [was] filed under
sub-rule 9.115(B),” and does not include matters commenced under MCR 9.120, the rule addressing a lawyer’s
conviction of a crime. Under traditional notions of rule interpretation, the exclusion of cases instituted by the filing
of a criminal conviction from Rule 9.121(C) should be presumed to be an intentional omission and, I believe,
buttresses my view that probation was intended to be available only in cases where a lawyer has failed to provide
competent legal representation.
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| The hearing panel in that case originally ordered that Respondent McGuire’s
license should be revoked. On review, the Board remanded the matter to a Master to
determine if there was sufficient evidence to support probation. After considering the
deposition testimony of several medical experts, the Master concluded that the
respondent’s alcohol abuse related to an attempt to alleviate considerable pain due
to rheumatoid arthritis contributed to respondent’s mishandling of a decedent’s estate
and his conversion of funds from that estate. By the time the Board rendered its
opinion in May 1983, Respondent McGuire had been the subject of an order of
revocation for over 14 months and the Board concluded that protection of the public
could be achieved by modifying discipline to a suspension of 15 months followed by
probation for a period of two years.

It has now been over 25 years since the Board’s Opinion in McGuire. 1
submit that it is likely that the Board’s decision was colored by the fact that the
respondent had already been suspended for more than a year. In any event, to the
extent that McGuire could be read as precedent for the notion that probation under
MCR 9.121(C) is available as a sanction even where the established misconduct is
far outside the generally accepted concepts of “competence,” I believe that issue
should be revisited and clarified.

Board Members Carl E. Ver Beek and Craig H. Lubben were voluntarily recused and did not
participate.

Board Member Billy Ben Baumann, M.D., did not participate.




