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The respondent and the Gievance Adm nistrator have each petitioned
the Attorney Discipline Board for review of a hearing panel order suspendi ng
the respondent's license to practice law in Mchigan for 121 days for his
m suse of client funds in violation of Canon 9, DR 9-102(A). Four additiona
counts were di sm ssed by the panel. It is the respondent's position that the
hearing panel's findings of m sconduct were without evidentiary support and
that the conplaint should be dism ssed. The Gievance Adm ni strator urges
that the panel's disnissal of counts two through five should be reversed and
that the | evel of discipline should be increased.

The hearing panel's findings and conclusions with regard to the
charges of professional m sconduct have been revi ewed for proper evidentiary
support on the whole record. It is the Board' s conclusion that those
findings should be affirmed. On the issue of the appropriate |evel of
discipline, it is the Board' s conclusion that the discipline inposed by the
heari ng panel should be nodified by increasing to a suspension of 180 days.

Count | of the petitioner's formal conplaint alleged that the
respondent was retained by Nancy Blair in July 1987 to represent her in a
real estate transaction. It was charged that the respondent was entrusted
by Nancy Blair with the sum of $40,000 to be held in escrow but that the
respondent failed to deposit those funds into an identifiable trust account
as then required by Canon 9 of the Code of Professional Responsibility, DR
9-102(A). Further, the conplaint charged, the respondent failed to return
the nmoney to his client as requested and m sappropriated those funds.
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Thr oughout these proceedi ngs, the respondent has acknow edged that he
was entrusted with $40,000 in cash to be held by him pending the
consunmation of that real estate transaction. He has deni ed, however, that
his client was Nancy Blair, maintaining that his true client was her son,
Ceorge Blair. It is the respondent's position that the nanme “Nancy Blair”,
was used in negotiations with the Liquor Control Conmm ssion and that her
nanme was used as a “ shield” for his client George Blair (menorandum in
support of notion for disnissal, page I). In respondent's words, his client
“was fronting his nother to be the purchaser”. (Tr. p. 15) As this case has
progressed, respondent has continued to provide details regarding the source
of the funds in question. In his brief f iled May 14, 1991, the respondent
asserts that the $40,000 in question was delivered to himin a brown paper
bag containing two $20,000 packages of $20-00 bills. According to the
respondent, this noney was sent to his office by George Blair's enpl oyer,
“a known |arge-scale drug dealer”. (Respondent's Brief in Support of
Petition for Review page 3)

In its review of the panel's finding that an attorney/client
relationship did exist between the respondent and Nancy Blair, the Board
nmust determi ne whether that finding has proper evidentiary support on the
whol e record. In re Freednman, 406 Mch 256; 277 NW2d 635 (1979); In re

Gines, 414 Mch 483; 326 NVW2d 380 (1982). W agree conpletely with the
hearing panel that there are obvious difficulties with the respondent's
defense that he aided in a deliberate and material m srepresentation of his
true client to the Liquor Control Conm ssion.

The evi dence considered by the panel included a receipt for $40, 000
i ssued to Nancy Blair (not George Blair) signed by the respondent, a check
in the amount of $40,000 issued to Nancy Blair on Decenber 1, 1987, and a
nortgage and a quit-claimdeed to certain real property fromthe respondent
to Nancy Blair delivered to her in lieu of the $40,000 which she had
demanded. By any standard, the evidence in support of the panel's finding
on this issue was nore than anple.

Simlarly, the record clearly supports the finding that the
respondent’'s handling of those funds was in direct violation of the
requi rements of Canon 9 of the Code of Professional Responsibility,
DR 9-102(A). That rule directs that all funds of a client paid to a
| awyer, other than advances for costs and expenses, “shall be
deposited in one or nore identifiable bank accounts maintained in the
state in which the aw office i s situated. ". Contrary to that rule
t he respondent gave the funds to a third person to be placed in a safe
in the respondent's home. At the hearing, the respondent refused to
identify that person and refused to provi de the nanes of other persons
residing with him (Tr. p. 23) He explained that he did not place the
nmoney in the safe hinself because he did not renmenber the conbination
at the tine. (Tr. p. 23) Wen the real estate transaction was not
conpl eted and Nancy Bl air and/or CGeorge Blair requested return of the
$40, 000, the respondent discovered that the clients' funds were no
longer in the safe. (Tr. p. 27) and that “all of a sudden the noney
di sappeared”. (Tr. p. 28)
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According to the respondent, this nmethod of handling client funds was
not unusual in the course of his practice.

“You have to wunderstand the kind of people |
represent tell you right a way they don't want their
nmoney put in the bank . . . that they always let you
know, that they do not want their noney put in the
bank. So I have held nillions of dollars for clients
the sane way . . . | can only think of approximtely
two or three tines in the thirty years | have been
practicing |law wherein the clients that | represent
that | put any noney in the bank and they were on
important jury cases.” (Tr. p. 18,19)

The respondent's handling of client funds in this case clearly
violated both the letter and the spirit of DR 9-102(A). That disciplinary
rul e contains no | anguage allowing an attorney to violate the requirenments
of the rule if instructed to do so by a client. Although it is a lawer's
duty to vigorously pursue the client's interests, “that duty nmust be nmet in
conjunction wth, rather than in opposition to, other professiona
obligations”. Thornton v U.S., 357 A2d 429, 437 (D.C. 1976).

“An attorney owes his first duty to the court. He
assunmed his obligations toward it before he ever had
a client. His oath requires him to be absolutely
honest even though his client's interest may seemto
require a contrary course. The [l awyer] cannot serve
two masters and the one [ he has] undertaken to serve
primarily is the court” In re lIntegration of
Nebr aska State Bar Association, 133 Neb. 283, 2 9;
275 NwW 265, 268 (1937); (Accord Johnson v U.S., 360
F2d 844 (CADC 1966) Burger, J., concurring)

In this case, the respondent was obligated at all tinmes to conply with
the disciplinary rules promul gated by the Supreme Court. At the point that
his conpliance with those rules conflicted with the wi shes of his client,
he was obligated to withdraw fromrepresentati on.

The Board has been presented with relatively few cases in the past in
which an attorney charged with misappropriation of client funds has
acknow edged that the funds were not deposited in a trust account but were
mai ntained in a safe at respondent's office or hone. See, for exanple
Matter of lLee O. WIllianms, ADB 130-87, Brd. Opn. 12/29/88 and Matter of
Kenneth M Scott, DP 178/85, Brd. Opn. 2/8/88. O her jurisdictions, however,
have commented on such a defense. In Louisiana State Bar Association v
Wi tti ngton, 459 Sad 520 (LA. 1984), the Suprene Court of Louisiana rejected
the respondent's unsubstantiated claim that he held funds belonging to a
client in a black box at his home and found that his inability to produce
the cash when it was demanded by the client supported the conclusion that
t he respondent had converted those funds to his own
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use in violation of DR 9-102. Follow ng that decision, the Louisiana Court
made clear its opinion of such a defense.

“I ndeed when an attorney relies upon a 'black box

defense, viz., that he kept client funds secretly
but securely in a private safe or sinilar
unregul ated depository, the Ilikelihood of actua

enbezzlement is so great, and the policy of
prof essional responsibility in protecting the client
fromsuch risks so strong that it should be presuned
that the attorney is guilty of enbezzlenment unless
he successfully carries both the burden of going
forward wth the evidence and the burden of
persuasi on otherwi se.” Louisiana State Bar Ass'n v
Krasnoff, 488 S2d 1002, (LA. 1986)

The Loui si ana Suprene Court expressed its concern with the potentia
risk to client funds not deposited in a bank account as required by Canon
9. The case now before the Board denonstrates all too clearly the actual
ri sk. Regardl ess of the source of the $40,000 handed to the respondent he
has admitted that they were funds entrusted to him by a client. He has
admtted his failure to place the funds in an identifiable bank account. He
has admtted handing the noney over to a third person with instructions to
pl ace the noney in a safe to which the respondent woul d not have i medi ate
access because he did not know the conbi nati on. The respondent has admtted
that the noney entrusted to him “di sappeared”. G ven the nost charitable
characterization, respondent's handling of those funds could only be
described as grossly negligent.

Count Il of the conplaint, which alleged that the respondent prepared,
executed and delivered a $40, 000 check payable to Nancy Blair when he knew
or shoul d have known that there were i nsufficient funds in that account, was
di sm ssed by the hearing panel. The panel acknow edged that the evidence
establ i shed that the check tendered to Ms. Blair was ultimately returned for
insufficient funds but the panel concluded that, in light of the
respondent's testinony, the evidence did not preponderate toward a show ng
that MCR 9.104(1-4) and/or Canon 1, DR 1-102(A)(1, 3-6) had been viol at ed.
There i s support in the record belowfor this evidentiary conclusion and the
di sm ssal of that Count is affirned.

For the sane reason, we affirmthe panel's dism ssal of Count V. That
Count charged that the respondent nmade false statenents to the Attorney
Gievance Comm ssion in response to the Request for Investigation. Based
upon revi ew of the record, we adopt the panel's concl usion that the evidence
did not establish that the respondent's claimthat the escrow funds were
pl aced in his personal safe was a false statenment or that he nade a fal se
and material msrepresentation to the Gievance Conm ssion regardi ng what
he believed to be the source of the escrow funds.

Counts Il and IV of the conplaint were based upon the respondent's
execution of a nortgage and a quit-claim deed to Nancy Blair for real
property located in the City of Detroit. Those Counts charged that in
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executing those docunments he falsely represented hinself to be the
aut hori zed agent of a church having an interest in that property and fal sely
represented that he had authority under a power of attorney on behalf of his
wi fe. There is no question that the respondent's representations regarding
the extent of his authority was subsequently contradi cted by the respondent
hinself in his own answers and affirmative defenses filed in a later civil
proceeding, in his letters to Nancy Blair's attorney and in his answer to
this formal conplaint.

Li ke the panel, the Board is troubled by the dianetrically opposed
representations made by the respondent with regard to his authority or |ack
of authority to execute those instruments. However, the Board has been
presented with no authority in support of the Gievance Administrator's
position that presentation of the respondent's conflicting statements
shifted the burden of proof to himto rebut his previous allegations. Had
the charges agai nst the respondent been pleaded in the alternative, the
evi dence could have supported a finding by the panel that since the
respondent's contradictory statenents could not both be true, a
m srepresentation as to one position or the other was established. Having
el ected to charge the respondent only with falsely representing that he did
have authority to act for his wife and the church, the burden of proof
remai ned with the petitioner to establish that those representati ons were
fal se.

Finally, the Board has considered the | evel of discipline inposed by
the panel. The Board has taken notice of an apparent anbiguity in the
heari ng panel chairperson's announcenent on the record that the respondent
woul d be suspended for a period of 120 days and the suggestion by the
chairperson that the respondent wuld be entitled to automatic
reinstatenment. The panel's witten Order of Suspension and acconpanying
final report filed February 12, 1991, however, were both signed by the
panel's chairperson and reflect the panel's decision to i npose a suspensi on
of 121 days.

The Board has al so noted in prior opinions an apparent anonaly between
the provisions of MCR 9.123 which require reinstatement for suspensions
| onger than 119 days and the references in MCR 9-106(2) to suspensions
exceedi ng 179 days. It remains the Board's viewthat, unless nodified by the
Suprenme Court, Rule 9.123(B) is controlling and reinstatenment proceedings
are mandatory in all cases involving suspensions with a termgreater than
119 days.

The Board wi shes to dispel any confusion on that issue in this case.
The respondent's misconduct charged in Count | and established by the
evi dence, constitutes violations of MCR9.104 and Canons | and 9 of M chi gan
Code of Professional Responsibility, DR 1-102(A)(1, 3-6); DR 9-102(A), and
DR 9-102(B)(4), and requires that respondent be suspended fromthe practice
of law for a period of 180 days and until he has established his eligibility
for reinstatenent to the satisfaction of a hearing panel, the Board or the
Suprene Court in accordance with MCR 9.123(B) and MCR 9. 124.

Concurring: John F. Burns, Remona A. Green, Hanley M Q@Qurwn, Linda S.
Hot chki ss, M D., and Theordore P. Zegouras
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DI SSENTI NG OPI NI ON

CGeorge E. Bushnell, Jr.,
El ai ne Fi el dnman

W agree with the nmgjority's conclusion regarding the evidentiary
support for the panel's decision to sustain the charges in Count | of the
conplaint and to dismiss the charges in Counts Il through V. However, we do
not believe that it is necessary to nodify the discipline inposed by the
panel. The panel's decision to inpose a suspension of 121 days was based
upon its first-hand observation of the respondent and its consideration of
the aggravating and nmitigating factors in the context of the evidence
presented by both parties. W would affirmthe hearing panel's decision.



