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1. INTRODUCTION AND PREHEARING PROCEEDINGS

The Michigan Attorney Grievance Commission (“AGC” or “Petitioner”) filed this
Complaint against Respondent, Michael L. Stefani (“Stefani” or “Respondent”), with the
Michigan Attorney Discipline Board on May 19, 2009. The Complaint arises out of Stefani’s
representation of Gary A. Brown and Harold C. Nelthrope in their lawsuit against the City of
Detroit (“City”) and then Mayor Kwame M. Kilpatrick (“Kilpatrick™) in the Wayne County
Circuit Court, Case No. 03-317557-NZ (the “Brown/Nelthrope case™). Stefani also represented
Walter Harris in a similar termination case against the City and Kilpatrick. (Harris v. City of

Detrott, et.al. Wayne County Case No. 03-337670-NZ, hereinafter the “Harris case”)

Although not set forth in separate counts, based upon the parties’ pre trial and post trial
briefs and the closing arguments of counsel, Stefani is alleged to have committed acts of

professional misconduct involving three issues:

1. Stefani faxed two subpoenas to Skytel in September, 2007, requesting the text
messages between Kilpatrick and Christine Beatty (“Beatty™) without serving a
copy on opposing counsel; and, directed Skytel to send the text messages directly
to Stefani’s office as opposed to Judge Michael Callahan as required by a Court

Order.

2. When Stefani received the text messages from Skytel in October 2007 he had
knowledge that another lawyer, Kilpatrick, had committed a significant violation
of the Rules of Professional Conduct in that Kilpatrick had committed perjury
during his deposition and trial testimony in the Brown/Nelthrope case, and Stefani

did not report this fact to the AGC until February 2008.
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3. Stefani executed a confidentiality agreement in which he promised to keep the
text messages between Kilpatrick and Beatty confidential in return for an $8.4
million dollar settlement of the Brown/Nelthrope and Harris cases, and that this
conduct constituted the misdemeanor of compounding or concealing a crime in

violation of MCL 750.149.

Stefani filed a timely Answer to the Complaint and a Motion for Partial Summary
Disposition on the basis that MRPC 8.3(a) does not require that an attorney report alleged
misconduct by another attorney to the AGC within a specified time period; that the allegations
that Stefani violated MCR 9.104 are unconstitutionally vague and overbroad and did not provide
him with fair notice of his alleged misconduct; and, the allegations that Stefani violated
MCL 750.149 failed as a matter of law because the Michigan Rules of Professional Conduct do
not prohibit a lawyer from using the possibility of presenting criminal charges against an
opposing party in connection with representing a client in a civil claim. Briefs were submitted
on these issues and a hearing was held before this Panel on September 15, 2009, At the
conclusion of the hearing, this Panel issued an Order denying the Motion for Partial Summary

Disposition, without prejudice.

This Panel also addressed one other procedural matter during the course of these
proceedings. During Stefani’s testimony at the hearing on October 8, 2009, he admitted giving
the text messages between Kilpatrick and Beatty to a reporter with the Detroit Free Press. (Tr.
99-100, 10/8/09). Counsel for the AGC argued that this was inconsistent with testimony that
Stefani had provided on four previous occasions and requested that this Panel allow the AGC to

amend or supplement.this Complaint to allege additional charges against Stefani in this



proceeding. (Tr. 102-103, 10/8/09). Briefs and a proposed Amended Complaint were filed and
argument on the motion took place on October 26, 2009. After reviewing the briefs, hearing the
arguments and reviewing the legal authorities, this Panel issued an Order Denying the Motion to

Supplement the Formal Complaint on November 2, 2009.

II. EXHIBITS

The following exhibits were introduced and admitted, unless otherwise indicated, during

the proceedings:

Petitioner’s Exhibit 1: Subpoena dated August 18, 2004 issued by Michael L. Stefani to
MCI Subpoena Compliance c/o Skytel Messaging Pager in Brown/Nelthrope case and
attached Notice of Deposition for Photocopying Only directed to all counsel of record.

Petitioner’s Exhibit 2: Court Order in Brown/Nelthrope case, August 26, 2004.

Petitioner’s Exhibit 3: Plaintiff’s Motion to Vacate Non-Comporting Order in the
Brown/Nelthrope case, August 31, 2004.

Petitioner’s Exhibit 4: Subpoena in the Brown/Nelthrope case issued to MCI Subpoena
Compliance, c/o Skytel Messaging Pager, September 17, 2004.

Petitioner’s Exhibit 5: Amended Order in Brown/Nelthrope case, September 27, 2004,

Petitioner’s Exhibit 6: Subpoena in Brown/Nelthrope case to Skytel Corporation,
September 25, 2007 with attached facsimile transmission confirmations.

Petitioner’s Exhibit 7: Subpoena in Brown/Nelthrope case to Skytel Corporation,
September 28, 2007 with attached facsimile transmission confirmation.

Petitioner’s Exhibit 8: Plaintiff’s Brief in Support of Motion For Attorney’s Fees and
Costs in the Brown/Nelthrope case, October 9, 2007.

Petitioner’s Exhibit 9: Judgment in Brown/Nelthrope case, October 9, 2007

Petitioner’s Exhibit 10: Plaintiff’s Supplemental Brief in Support of Motion for
Attorney’s Fees and Costs in the Brown/Nelthrope case, undated.

Petitioner’s Exhibit 11: Stefani hand-written notes, October 17, 2007.



Petitioner’s Exhibit 12: Settlement Agreement effective October 17, 2007.
Petitioner’s Exhibit 13: Escrow Agreement-NOT ADMITTED
Petitioner’s Exhibit 13A: Revised Escrow Agreement-NOT ADMITTED
Petitioner’s Exhibit 14: NONE

Petitioner’s Exhibit 15: Settlement Agreement and General Release, effective
November 1, 2007

Petitioner’s Exhibit 16: Settlement Agreement and General Release, Harris case.
Petitioner’s Exhibit 17: Confidentiality Agreement effective November 1, 2007.
Petitioner’s Exhibit 18: E-mail from Mike Stefani, January 23, 2008.

Petitioner’s Exhibit 19: Request For Investigation filed with AGC by Stefani on
February 13, 2008.

Petitioners’ Exhibit 20: E-mail from Sydney Turner, August 29, 2007.
Respondent’s Exhibit A: Curriculum Vitae of Michael Stefani.
Respondent’s Exhibit B: E-mail from Mike Stefani, August 29, 2007.
Respondent’s Exhibit C: Article in Detroit Free Press, January 25, 2008

Respondent’s Exhibit D: Transcript of Motion to Expedite before Judge Robert
Colombo, January 25, 2008.

III. WITNESSES

Michael L. Stefani
Samuel E. McCargo
David D. Patton
Sidney L. Frank
James L. Howlett
Gary A. Brown

William P. Baer



James A. Bivens, Jr.

Ira L. Todd, Jr.

Walter S. Foreman

Angelo E. lafrate

Honorable Michael J. Callahan

1V. SUMMARY OF TESTIMONY AND EVIDENCE

Stefani was called under the adverse witness statute by the AGC. Stefani has been
licensed to practice law in the State of Michigan since 1969 and has been a hearing panel
member for the Attorney Discipline Board since 1989. (Tr. 11, 10/8/09). He was the attorney
for Plaintiffs Gary Brown and Harold Nelthrope in a whistleblower case against the City, then
mayor Kilpatrick, and certain other defendants who were dismissed from the case prior to trial.
(Tr. 12, 10/8/09). Brown was the Deputy Chief of the Detroit Police Department (“DPD”) in the
Professional Accountability Bureau and Nelthrope was a member of the DPD Executive
Protection Unit. They alleged they were wrongfully terminated because they were involved in
disclosing wrongdoing to the Internal Affairs Division of the DPD. Stefani also represented
Walter Harris who was a police officer in the Executive Protection Unit who was discharged
from the DPD and filed a similar whistleblower’s action against the City of Detroit and
Kilpatrick. (Tr. 14-17, 10/8/09). During the discovery phase of these cases, Stefani learned that

Kilpatrick was licensed to practice law in the State of Michigan. (Tr. 18, 10/8/09).

Stefani testified that whistleblower cases against public bodies, and especially these cases
against the City of Detroit and Kilpatrick, were very complicated and difficult. Cases can be

even more difficult depending on the judge hearing the case since he believes some judges are



“politically active, and they often have some contact in their past with the people you are suing.”

(Tr. 18-21, 10/8/09).

During discovery Stefani learned that city officials, including Kilpatrick, often used text
messages to communicate with various executives. (Tr. 10/8/09). On or about August 18, 2004,
Stefani issued a subpoena to MCI/Skytel in Washington, D.C., requesting copies of text
messages between Kilpatrick and Beatty for the period of September 1, 2002 to October 31,
2002 and April 1, 2003 to May 31, 2003. The subpoena directed Skytel to produce those records
at the offices of Luzod Court Reporting in Detroit. (Petitioner’s Exhibit 1). This subpoena was
accompanied by a Notice of Deposition for Photocopying Only to all counsel of record. Stefani
admutted that he served the subpoena on Skytel only by mail, and if Skytel chose not to comply,
he probably could not have enforced the subpoena through an order to show cause. However, it
was his experience that often non-parties will voluntarily comply with a subpoena, even if not
from the jurisdiction in which they are located. (Tr. 30-32, 10/8/09). Stefani admitted that he
was aware of the fact that the Michigan Court Rules require a subpoena be served on opposing

counsel. (Tr. 33, 10/8/09).

In response to the subpoena, counsel for Kilpatrick filed an Emergency Motion to Quash
the Subpoena for the Skytel text messages. The basis for Kilpatrick’s motion was that the text
messages were subject to the “deliberative process privilege” and were not discoverable. (Tr.
35-36, 10/8/09). A hearing was held and on August 26, 2004 Judge Callahan issued an order that
the text messages should be sent to him for an in camera inspection prior to being released to
counsel. (Petitioner’s Exhibit 2). Stefani filed a Motion to Vacate this order on August 31,

2004, for the reason that he was of the opinion that the written order did not comport with the
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Judge’s ruling from the bench and had been improperly submitted by attorneys for the

defendants. (Petitioner’s Exhibit 3).

On or about September 17, 2004, Stefani issued another subpoena to MCI/Skytel
requesting the Kilpatrick/Beatty text messages, but directing Skytel to produce them to Judge
Callahan in the Wayne County Circuit Court. (Petitioner’s Exhibit 4). This subpoena was also

served on all counsel of record. (Tr. 42, 10/8/09).

On September 27, 2004, Judge Callahan entered an Amended Order on Kilpatrick’s
Motion to Quash the Skytel subpoena, which deleted the reference in the first order that if the
Court decided to release the Skytel records it would only be done “at the time of trial.”
(Petitioner’s Exhibit 5). After the issuance of the second subpoena to Skytel directing the text
messages be produced directly to Judge Callahan, Stefani testified that there was no other
activity in connection with attempting to obtain the text messages until 2007. This was because
the parties were busy working on a number of interlocutory appeals, engaging in settlement
discussions, pretrial discovery and trial preparation. (Tr. 47-49, 10/8/09). Although Stefani
acknowledged that he might be required to lay a foundation for the admissibility of the text
messages even if used for impeachment of Kilpatrick or Beatty, he believed that Judge Callahan
would allow the text messages to be admitted without additional authenticity or foundation. (Tr.

53-55, 10/8/09).

The jury trial of the Brown/Nelthrope case began in August 2007. After Beatty testified
the issue of the text messages came up and Judge Callahan advised counsel that he had not

received them from Skytel. Although the Judge offered to adjourn the proceedings until the text



messages could be obtained, counsel for all the parties, for a number of reasons, decided not to
delay the trial and to proceed without obtaining the Skytel records. (Tr. 56-57, 10/8/09). After
the conclusion of the case, the jury awarded Brown and Nelthrope, collectively, $6.5 million

dollars. (Tr. 58, 10/8/09).

After the verdict, Stefani had his investigator and paralegal attempt to locate the original
Skytel witness they had contacted regarding the text messages in 2004. When Stefani’s
investigator located the former Skytel employee who had received the 2004 subpoenas, he said
“we [Skytel] didn’t send them [the text messages] because a iady from the city called us and said
they were filing another motion to quash and that we shouldn’t send them until further order of
the court”. (Tr. 59, 10/8/09). Prior to Stefani issuing another subpoena to Skytel, counsel for
Kilpatrick e-mailed copies of the Court’s previous order regarding submitting the text messages

to Judge Callahan. (Petitioner’s Exhibit 20). (Tr. 69, 10/8/09).

Approximately a month later, on or about September 25, 2007, Stefani issued a third
subpoena to Skytel requesting the text messages, but directed Skytel to produce those records at
the offices of Stefani & Stefani in Royal Oak, Michigan. (Petitioner’s Exhibit 6). This subpoena
was 1ssued even though the jury verdict in the Brown/Nelthrope case was returned on or about
September 11, 2007. (Tr. 70, 10/8/09). Although Stefani did not know what he would find in
the text messages if they were produced, he believed they might be relevant in connection with
post-trial motions seeking attorney’s fees under the Whistleblower Act. (Tr. 70-71, 10/8/09). A
copy of this third subpoena was not served on defense counsel. Stefani said he did not serve it
on the attorneys for Kilpatrick and the City: “Because when we talked to the former employee

(Skytel), he told us that someone, a woman from the city, had called and said they were filing
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another motion to suppress and not to send the records. 1 believe that if the other side had a copy
of the subpoena in advance, that the records would be lost forever if the records even existed”.

(Tr. 72, 10/8/09).

After the jury verdict Judge Callahan told counsel he was being reassigned to the Court’s
Criminal Division and Stefani thought he might not continue to handle the Brown/Nelthrope case
during post trial motions. (Tr. 73-74, 10/8/09). Stefani was concerned that if he provided a copy
of the third Skytel subpoena to defense counsel they would seek another emergency motion to
prevent Skytel from producing the text messages, and the case might be assigned to a judge
“more sympathetic to the mayor and we would never see the text messages for whatever they

held.” (Tr. 75, 10/8/09).

Stefani admitted that not serving a copy of the post verdict Skytel subpoenas on defense
counsel was a violation of the Michigan Court Rules and that it was not proper. (Tr. 75-76,
10/8/09). Although counsel for Kilpatrick had e-mailed Stefani a copy of the prior order
directing the messages to be sent to Judge Callahan, Stefani thought that the order might not be
in effect any longer since the jury verdict had already been returned. Stefani admitted that with
regard to not considering the court order and having Skytel send the text messages directly to
him “in hindsight, I didn’t use the best judgment, but I can tell you that I, in good faith, did not
think the order was still — anymore than the gag order was still binding.” (Tr. 79, 10/8/09). He
also testified “...But in hindsight today, I can see that, you know, I may have begin — been
incorrect in my belief that the purpose of the order had been fully satisfied at the conclusion of

the trial.” (Tr. 82, 10/8/09).
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On September 28, 2007, Stefani issued a fourth subpoena to Skytel seeking the same
records, but making a technical change in how the text messages were described in the subpoena.
(Petitioner’s Exhibit 7, Tr. 87-88, 10/8/09). Once again, the subpoena directed Skytel to produce
the text messages to the office of Stefani & Stefani and was not served on defense counsel. (Tr.

89, 10/8/09).

On or about October 5, 2007, Stefani received a compact disk (“CD”) from Skytel that
had two files on it, one for each time period of text messages requested in the September 28,
2007 subpoena. Stefani made two more copies of the CD off the original received from Skytel
and printed out hard copies of the documents contained on it. (Tr. 94-96, 10/8/09). Stefani made
the conscious decision not to turn over the CD or the documents to the Court or defense counsel
because the defendants would bring a motion to suppress the text messages, and he believed if
Judge Callahan was no longer involved in the case, there was a possibility that another judge
would grant the defendant’s relief and require him to turn 6ver all copies of the text messages.

(Tr. 98-99, 10/8/09).

When asked about what he did with the CD and printouts of the text messages, Stefani
testified: “I kept them in different places. I kept one at home in my safe. I have a little safe at
my house. Ikept one in a safe at the office. And as a precaution against a judge ordering them
destroyed, I gave one to the Detroit Free Press for safekeeping.” He gave the copy of the CD
with the text messages to the Free Press reporter within a day or two afier he received them on or

about October 5, 2007. (Tr. 100, 10/8/09).
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Stefani said that he knew if the text messages became public it would not be in the best
interest of his clients. His clients made it clear to him that they wanted to settle the case as soon
as possible, and from that standpoint, Stefani believed it was in his clients’ best interest that the
messages not become public. He also reiterated that he believed if the messages were made
available to a judge, other than Judge Callahan, the judge might be more sympathetic to the

mayor and order the text messages destroyed. (Tr. 8-9, 11/12/09).

Stefani had a meeting with a Free Press reporter on or about October 7 or 8, 2007 to
discuss the possibility of turning over the text messages under certain conditions. (Tr. 49-50,
11/12/09). A day or two later, on approximately October 9 or 10, 2007, the reporter called back
and set up a lunch with Stefani. Stefani turned over the CD to the reporter and gave him
suggestions as to how the newspaper could independently obtain the text messages. (Tr. 55-56,

11/12/09).

Stefani stated that when he received the text messages he did not have an actual trial
transcript of the testimony of Beatty and Kilpatrick. He had extensive notes of the questions and
answers from Beatty, but he said he did not have accurate notes with respect to the questions and

answers given by Kilpatrick. (Tr. 60-61, 11/12/09).

On or about October 9, 2007, Stefani filed a Brief in Support of Motion for Attorney’s
Fees and Costs under the Michigan Whistleblower’s Protection Act. The motion sought
$958,688.50 in attorney’s fees and $86,551.32 in costs. (Petitioner’s Exhibit 8). When the
original motion for attorney’s fees was filed, Stefani says he did not have any specific evidence

that Kilpatrick committed perjury, since he does not believe he had the text messages at the time
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the motion was prepared. (Tr. 63-65, 11/12/09). On that same day, October 9, 2007, Judge
Callahan entered a judgment on the Brown/Nelthrope verdict against Kilpatrick and the City,
jointly and severally, in the amount of $3,600,000 for Gary Brown, $2,900,000 for Harold
Nelthrope, interest through September 11, 2007 in the amount of $1,454,897.88, with the interest
to continue to accrue from September 12, 2007 until the judgment was satisfied. (Petitioner’s

Exhibit 9).

Judge Callahan referred the Motion for Attorney’s Fees to facilitation. At the same time,
Stefani and members of his staff were reviewing the text messages received from Skytel, and
preparing a Supplemental Brief in Support of the Plaintiffs’ Motions for Attorney’s Fees and
Costs. (Petitioner’s Exhibit 10). The opening paragraph of the Supplemental Brief states that
Kilpatrick and Beatty repeatedly lied in answering questions during their depositions and
committed perjury during the trial of the Brown/Nelthrope case. The Supplemental Brief
provided excerpts of several of the text messages between Beatty and Kilpatrick and came to tﬁe
conclusion that “those records show unequivocally that both Ms. Beatty and Mayor Kilpatrick
perjured themselves during depositions and at trial.” (Petitioner’s Exhibit 10, p. 2). The
Supplemental Brief also stated that “although plaintiffs have had strong circumstantial evidence
of this perjury, they have only recently acquired irrefutable direct evidence of it.” (Petitioner’s
Exhibit 10, p. 3). Although the Supplemental Brief used the terms “perjury” and “irrefutable
evidence,” Stefani testified that he did not have a trial transcript for either Kilpatrick or Beatty
and he was just going by his general recollection of the questions and answers he recalled during
the trial, and the use of these adjectives were done primarily for the purpose of advocacy. (Tr.

76-77, 11/12/09).
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When Stefani went to the facilitation on the issue of attorney’s fees on October 17, 2007,
he took copies of the Supplemental Brief similar to that as Petitioner’s Exhibit 10. (Tr. 80,
11/12/09). Stefani intended to file the Supplemental Brief with the excerpts of the text messages
if it was not possible to reach a global settlement in the Brown/ Nelthrope case, since he believed
that the revelation of the text messages would be a good way to persuade the City and Kilpatrick
to settle the case so his clients could get on with their lives. (Tr. 83, 11/12/09). Stefani advised
his clients that he believed they had a very strong case on appeal, and that with interest running,
an ultimate verdict after appeals could be in the neighborhood of $10 to $12 million. However,
both of his clients indicated they were strongly in favor of settling the case rather than waiting

for the appeals process and recovering more at a later date. (Tr. 84, 11/12/09).

At the facilitation on October 17, 2007, Stefani was seeking approximately one million
dollars in attorney’s fees and cost. After several hours of negotiations, the City came up with a
proposed offer of $450,000 for attorney’s fees. Stefani indicated that he would be willing to take
$500,000 if there was a global settlement of the Brown/Nelthrope case as well as the Harris case.
(Tr. 86-87, 11/12/09). According to Stefani, the City and Kilpatrick’s attorneys indicated they
were not authorized to negotiate a global settlement, and around that point, Stefani provided the
facilitator with a manila envelope which contained a copy of the Supplemental Brief similar to
Petitioner’s Exhibit 10 with the excerpts of the Beatty-Kilpatrick text messages. Stefani asked
the facilitator not to ook at the contents of the envelope, and asked that the he merely give the
envelope to Kilpatrick’s lawyer, Samuel McCargo (Tr. 90-91, 11/12/09). After the facilitator
provided McCargo with the envelope containing the Supplemental Brief including excerpts of

the text messages, McCargo had the facilitator request that Stefani meet him in the parking lot,
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where McCargo allegedly told Stefani he had “no idea” and he appeared to be visibly shaken.

McCargo asked if Stefani had filed the Supplemental Brief, and Stefani told him it would
be filed either that day or the next day. McCargo asked Stefani if he could hold off filing it while
he tried to contact “my people” to see if he could get authorization to negotiate a global
settlement. Shortly thereafter, McCargo advised Stefani that they were able to contact Kilpatrick
and he had authorized them to negotiate a global resolution and that John Johnson, of the City
Law Department, would also be coming down to the facilitator’s office. (Tr. 99-101, 11/12/09).
After Johnson arrived and had a discussion with McCargo, Stefani and McCargo began
negotiating a global settlement based upon Stefani’s handwritten notes which were admitted as

Petitioner’s Exhibit 11.

During the negotiations, counsel for the defendants wanted to make sure the agreement
provided that Stefani tumn over all of the Skytel records in his possession, but they never asked
him whether he had made the messages available to anyone prior to the negotiations. (Tr. 105,
11/12/09). Within a short period of time, the City agreed to pay $8.4 million to setile the
Brown/Nelthrope and the Harris cases. (Tr. 108-109, 11/12/09). Later on October 17, 2007,
Stefani and the attorneys for the City and Kilpatrick prepared a typewritten settlement agreement
that required Stefani & Stefani to transfer ownership and surrender to Kilpatrick all “records,
originals and copies, of the text messages from Skytel Messaging.” (Petitioner’s Exhibit 12). As
part of the settlement, Stefani agreed to waive his request for attorney’s fees against the
defendants and only take the fee he was entitled to under his contingent fee agreement with his

clients. He acknowledged that if he had pursued the motion for attorney’s fees, it was possible,
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although unlikely in his mind, that the trial judge could decide not to award any attorney’s fees

against the defendants. (Tr. 116-119, 11/12/09).

After signing the settlement agreement that is Petitioner’s Exhibit 12, Stefani testified he
contacted the reporter at the Detroit Free Press and had him return the CD of the text messages
that Stefani had provided to him. Stefani never asked the reporter whether he had burned
another CD or printed the text messages prior to returning the CD that Stefani had previously
provided. (Tr. 123-124, 11/12/09). Stefani testified that he felt bad that McCargo never asked
him about whether he had previously provided copies of the text messages to a third party, but he
believed it was not his position to bring this up in connection with representing his clients, and if
he had been asked about this by McCargo he would have answered truthfully. (Tr. 126-128,

11/12/09).

After the original settlement agreement of October 17, 2007, McCargo told Stefani the
agreement would have to be broken into separate parts, one settlement agreement involving the
terms of the Brown/Nelthrope and Harris settlement, and a separate agreement dealing with the
confidentiality of the text messages. (Tr. 132-133, 11/12/09). McCargo told Stefani this was
necessary because the Free Press had filed a freedom of information request. (Tr. 133,
11/12/09). Subsequently, the parties entered into a separate settlement agreement in the
Brown/Nelthrope case (Petitioner’s Exhibit 15), a settlement agreement in the Harris case
(Petitioner’s Exhibit 16), and a confidentiality agreement in connection with turning over the text
messages to Kilpatrick’s representatives. (Petitioner’s Exhibit 17). All of these signed
documents and the final settlement checks were exchanged between Stefani and McCargo on

December 5, 2007. (Tr. 142-143, 11/12/09). The law firm of Stefani & Stefani’s fees and costs
16



for the Brown/Nelthrope and Harris cases worked out to be $2,827,660. (Tr. 143-144, 11/ 12/09).
On or about December 11, 2007, the parties appeared before Judge Callahan and placed the
dismissal on the record, without referring to the confidentiality agreement. (Tr. 150-151,

11/12/09).

Petitioner’s Exhibit 19 is a Request for Investigation of an Attorney filed by Stefani with
the AGC on February 13, 2008. In the Statement of Facts, Stefani indicates that Kilpatrick was a
defendant and witness in the Brown/Nelthrope case and that he believed Kilpatrick perjured
himself “both during his depositions and during the trial.” Stefani testified he did not file this
request for investigation until after the Free Press had published the text messages, and had
published quotes from ethics professors expressing the opinion that a lawyer had a duty to report
perjury committed by another lawyer. Stefani said that he then went to the Michigan Rules of
Professional Conduct (“MRPC™), since he was not familiar with the rule that required an
attorney to report possible perjury by another attorney. He said the primary reason that he did not
report Kilpatrick to the AGC back in October — November of 2007 was because he was not
aware of a rule that required him to do so. (Tr. 153-154, 11/12/09). He also said he did not
report it because he did not have a transcript of Kilpatrick’s testimony, who gave very evasive
answers, and he did not feel he had “good enough information to report a lawyer — to report that
a lawyer committed perjury when I only had the messages and not the transcript.” (Tr. 155,
11/12/09). He also said that sometime in November of 2007 the Free Press reporter told him
that he might have an obligation under the Rules of Professional Conduct to report Kilpatrick.
Stefani said he researched the rules, did not believe he had an obligation, and the more he

thought about it, he believed he really did not have the proof to report the matter. Then when he
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learned of experts who pointed out more specific provisions of the rules, he took another look,
and believed he missed the appropriate rule on his first review in November, 2007. (Tr. 156-157,
11/12/09). Stefani did not believe reporting Kilpatrick’s perjury to the AGC would violate the

confidentiality agreement. (Tr. 158-160, 11/12/09).

Counsel for Stefani questioned him regarding his background as a lawyer and law
enforcement officer. He got to know Gary Brown while he worked with the Detroit Police
Department, and Brown consulted with Stefani shortly after his termination. (Tr. 173, 11/12/09).
After the subpoena of September 17, 2004 was issued to Skytel directing the text messages be
sent directly to Judge Callahan, Stefani did not follow up on whether the text messages were ever
actually produced to Judge Callahan, but was under the assumption that they had been sent to
him. (Tr. 182, 11/12/09) He and his firm members became very busy with three interlocutory
appeals, one of which went to the Michigan Supreme Court, and were no longer focusing on the
text messages, especially since they had no idea what they would contain or in what form they
would be produced. (Tr. 183-184, 11/12/09) Following the testimony of Beatty in the
Brown/Nelthrope trial, the issue of the text messages came up, and Judge Callahan said that he
did not have them, and he asked that they be re-subpoenaed or re-sent. (Tr. 185, 11/12/09).
Stefani had his legal assistant and investigator work on tracking down the Skytel employee
whom they had dealt with back in 2004. They learned that there had been a change in ownership
at Skytel, and 1t took them some time to locate where the text messages were now being kept.

(Tr. 186-189, 11/12/09).

After the jury verdict, Stefani’s Motion for Attorney’s Fees was submitted, and he

testified that he had actual time records from everyone in his firm who worked on the matter to
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support the claim for approximately $958,000 in attorney’s fees and $86,000 in costs. (“Tr. 190-
191, 11/12/09). After receiving the text messages Stefani talked to Brown and Nelthrope about
the likelihood of success on appeal, that they would continue to accrue substantial interest during
the appeal process, and that the court could also award them significant attorney’s fees.
Nonetheless, Brown and Nelthrope indicated that the extended period taken for the lawsuit to
proceed through trial had been very difficult on their families and they wanted Stefani to do

whatever he could to settle the case without any appeals. (Tr. 198-199, 11/12/09).

Returning to the issue of the settlement, Stefani testified that he was not certain why
McCargo requested that the original settlement agreement be re-drafted to include a settlement
agreement and a separate confidentiality agreement with Kilpatrick and Beatty, and that decision
was made solely by McCargo. (Tr. 218-220, 11/12/09) When Stefani was asked directly by the
Free Press if there was a separate confidentiality agreement, he says he truthfully answered that

lthere was, and that statement was published in the Detroit Free Press on January 25, 2008

(Respondent’s Exhibit C).

Samuel E. McCargo also testified. He represented Kilpatrick in the Brown/Nelthrope
case. (Tr. 40, 11/18/09) McCargo never advised Stefani that he was waiving Kilpatrick’s
assertion of any privilege as to the text messages. He also believed that the Court Order of
September, 2004 requiring the messages to be delivered to Judge Callahan remained in effect.
(Tr. 42-43, 11/18/09). After Judge Callahan requested that the text messages be re-subpoenaed
during the trial in 2007, McCargo had one of his associates send an e-mail and a copy of the

September 27, 2004 Court Order to Stefani and his partner Frank Rivers reminding them that the
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Skytel records “must be delivered directly to the courtroom,” and attached a copy of the court

order. (Petitioner’s Exhibit 20).

McCargo did not become aware that Stefani had re-subpoenaed the Skytel records until
October 17, 2007 during the facilitation on the attorney’s fee issue. (Tr. 44, 11/ 18/09).
McCargo testified that he believed he was specific in asking Stefani about all copies of the text
messages and he was advised “that there were no other sets of text messages other than the ones
in his safe and the one at home”. (Tr. 45-46, 11/18/09). Nonetheless, McCargo believed that the
Brown/Nelthrope case was “destined to seitle” even if the defense counsel had known a copy of
the messages had been delivered to the Free Press. (Tr. 47, 11/18/09). However, had he known
that the Free Press already had copies of the text messages, McCargo testified it was unlikely
that there would have been a confidentiality agreement “consistent with the ones we did
execute”, and he was not sure what could have been done at that point to settle the case or
resolve the priviiege issues, but in any event, it would not have been done in the way it was done
on October 17, 2007. (Tr. 47-48, 11/18/09). McCargo was also of the opinion that the jury
verdict would not be reversed on appeal, and that he recommended the case be settled even
before the facilitation on October 17, 2007 when he was first advised that Stefani had the text
messages. He was also convinced that if the City or Kilpatrick pursued an appeal, not only
would it be unsuccessful, but the award would grow significantly and it would cost the City a lot

of additional money. (Tr. 48-49, 11/18/09).

McCargo testified that he could have pursved a motion before Judge Callahan to suppress
the Skytel records on the basis that they had not been submitted to the court for an in camera

review, but he chose not to pursue that option. He also believed that there was a strong
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indication from Judge Callahan that he would most likely release the records without screening

them. (Tr. 51-52, 11/18/09).

McCargo always was of the opinion that after the original October 17, 2007 settlement
agreement was signed by the parties, that a separate confidentiality agreement would be prepared
and executed at a later date. (Tr. 52-53, 11/18/09). The reason for the separate confidentiality
agreement was to provide Beatty and Kilpatrick with a mechanism to assert any privileges they
might have with respect o the material contained in the text messages. It was not the purpose of
the separate confidentiality agreement to keep anything from the public or the Free Press in an

unlawful manner. (Tr. 53-54, 11/18/09).

The AGC’s last witness in its case was Judge Michael J. Callahan. Judge Callahan
presided over the Brown/Nelthrope trial in Wayne County Circuit Court. He recalls issuing the
court order that the Skytel text messages were to be reviewed by him and not to be turned over to
counsel until he was persuaded whether they could be used for impeachment purposes on the
basis that a witness may have committed perjury. (Tr. 5-6, 12/4/09). If Callahan had received
the text messages during the course of the trial he would have gone over them and would have let
the lawyers argue whether or not there was a privilege that would have prevented their
disclosure. But he would have allowed the messages to be used and presented to the jury
concerning any statements between Kilpatrick and Beatty about the firing of Gary Brown. He

testified “that was absolutely going to the jury.” (Tr. 8, 12/4/09).

After Beatty testified, Callahan recalled Stefani asking for the text messages, and he told

all the lawyers that he did not have them. He offered to adjourn the trial for a sufficient amount
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of time for the lawyers to obtain the Skytel text messages. If there had been an adjournment and
the Skytel records were sent to Judge Callahan he would have reviewed them prior to allowing
them to be used at trial. (Tr. 8-9, 12/4/09). Judge Callahan is of the opinion that when Stefani
obtained the text messages through the subpoenas issued after the jury verdict, Stefani violated
the Judge’s orders that the text messages be produced to him for an in camera review. (Tr. 10,
12/4/09). Judge Callahan said that despite any claims of privilege, he believed that any text
messages involving the firing of Gary Brown would have been allowed into evidence. (Tr. 11-
12, 12/4/09). He would also have denied any objections to messages showing that Kilpatrick and

Beatty had testified falsely concerning their relationship. (Tr. 12, 12/4/09).

Judge Callahan also intended to award attorney’s fees to Stefani if there had not been a

settlement of the entire matter. (Tr. 16-17, 12/4/09).

Judge Callahan knows that lawyers are required to report to the AGC when they have
substantial knowledge that a lawyer may have committed misconduct. He did not report Stefani
for violating his court order because he felt Stefani was going to be brought up on charges, and
“wasn’t aware that there was a rush for me to call, to dial up the Attorney Grievance
Commission and say, hey, I think he did something wrong.” (Tr. 19, 12/4/09). However, he
would have reported misconduct if the AGC had not taken action on its own. (Tr. 19, 12/4/09).

Judge Callahan believes the attorneys should have fully advised him about the
confidentiality agreement regarding the text messages at the time he approved the dismissal of

the Brown/Nelthrope case. (Tr. 20-21, 12/4/09).
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Stefani then called nine witnesses who all testified that he has a reputation for
truthfulness and honesty in their personal relationships with him and in the community. (Tr. 61-

86, 11/18/09).

V. FINDINGS AND CONCLUSIONS REGARDING MISCONDUCT

1. Respondent committed misconduct when he sent subpoenas to Skytel without
serving them on the Defendants and not having the text messages sent to Judge
Callahan as required by a court order,

There is no question of fact here. As explained above, Respondent admits both that he
sent the September 25, 2007 and September 28, 2007 subpoenas to Skytel without serving them
on the Defendants as required by MCR 2.305(A) (5) and that he had the text messages sent to his
law firm and not to Judge Callahan for in camera review as required by the October 2004 court
order. The question before the panel is only whether these actions constitute misconduct under
the Rules of Professional Conduct.

MRPC 3.4(c) states that a lawyer shall not, “knowingly disbbey an obligation under the
rules of a tribunal except for an open refusal based on an assertion that no valid obligation
exists.” According to his Post-Hearing Argument (p. 12, footnote 2), Respondent acknowledges,
“that just because he felt moralily justified in not serving a copy of the subpoena on counsel for
Defendants, that did not justify his ignoring a court rule and that he is prepared to accept the
consequences for that.”

Respondent argues, however, that his failure to serve the subpoenas on Defendants was

justified for the following “case specific reasons:”
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a) Someone from the City of Detroit Law Department had surreptitiously
contacted Skytel in September 2004 and told Skytel not to comply with

the subpoena directing it to provide the records directly to Judge Callahan.

b) In his experience it was not so unusual in litigation for a copy of the
subpoena not to be served on all parties; while that did not change the
requirements of the court rule, it informs why the failure to follow that

court rule did not rise to the level of misconduct required to constitute a
violation of the Rules of Professional Conduct.

c) Stefani was very concerned that there was a very high probability that
the text messages would never see the light of day if the Defendants were
given another chance to prevent their production.

d) Suppressing the text messages or preventing their production under the
subpoena would perpetuate the Mayor’s claim that the Brown/Nelthrope
verdict was the result of only one African-American being on the jury and
would clearly not be in the public interest (Respondent’s Post-Hearing

Argurnent, p. 15).

He also argues, in the footnote quoted above, that “no harm resulted from Stefani not

serving the subpoena on defendants” since the text messages would have been admitted in any
event. In plain English: (a) The other side started it; (b} Everybody does it; (¢) If he followed the

Rules, he might not get what he wanted; (d) He was fighting the good fight, and in any event he

didn’t hurt anybody.

This Panel does not find these arguments persuasive. With respect to violation of the

court order requiring that the text messages be delivered to the court, Respondent argues that he
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believed that order had expired. He also believed Judge Callahan was no longer assigned to the
case, and his replacement might not view the matter as favorably. Further, Respondent argues,
his good character and reputation for truthfulness are evidence that he would not have knowingly
violated a court order.

If Respondent believed the court’s order expired when the trial ended, this Panel is at a
loss to explain what authority the Respondent believed he retained to issue a subpoena at all.
This Panel is similarly at a loss to find any evidence from which the Respondent could have
reasonably concluded that Judge Callahan was no longer handling the case. Even if there were
such evidence, the panel is surprised to hear Respondent argue that the fact that a case might be
reassigned to a less sympathetic judge justifies the violation of a court order. Finally, without
taking anything away from Respondent’s character and reputation, this Panel finds that his
character and reputation failed to prevent him from knowingly violating the court order in this
case.

In this Panel’s opinion, the arguments presented by the Respondent in this regard provide
rationalizations for his conduct; they do not provide legal justification for it. Accordingly, this
Pane] finds the Respondent did knowingly disobey an obligation under the rules of a tribunal in
violation of MRPC 3.4(c) and thereby committed misconduct,

2. Respondent did not commit misconduct by waiting until February 13, 2008 to
report Kilpatrick’s alleged perjury to the Attorney Grievance Commission.

The Formal Complaint alleges that Stefani committed professional misconduct in
violation of MCR 9.104(A)(1), MCR 9.104(A)(4), MRPC 8.3(a) and MRPC 8.4(a) because he
waited until February, 2008 to report to the AGC that Kilpatrick had given false testimony

during the Nelthrope/Brown litigation. Notwithstanding the fact that Stefani ultimately did file a
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Request for Investigation of An Attorney (Request For Investigation) with the AGC regarding
Kilpatrick, the Petitioner urges the Panel to conclude that Stefani’s delay in filing the Request
was the equivalent of a complete failure to report and constituted professional misconduct.

The central facts pertaining to this issue are not in dispute: Stefani became aware that
Kilpatrick was a licensed Michigan attorney during the discovery phase of the Nelthrope/Brown
litigation. (Tr. 18, 10/8/09). Stefani admitted at the hearing of this matter that he had first
reviewed the text messages that exposed the falsity of Kilpatrick’s testimony in early October,
2007. (Tr. 37-38, 11/12/09). The Nelthrope/Brown case was settled and the terms of the
settlement were placed on the record before the Honorable Michael Callahan on December 11,
2007. (Tr. 74, 10/8/09). The record further shows that Stefani did not report Kilpatrick’s
wrongdoing until he filed a Request for Investigation on February 13, 2008. (Tr. 4, 11.12.09;
Petitioner’s Exhibit 19).

Stefani argues that although he reviewed the text messages in October of 2007, he did not
have “knowledge” of the Kilpatrick’s misconduct sufficient to trigger his duty to report under
MRPC 8.3(a) until January, 2008 when the Detroit Free Press published excerpts from the text
messages and compared them to excerpts from the trial transcript in the Nelthrope/Brown case.
(Tr. 53-54, 11/12/09). Stefani also testified that he was not aware that he had a duty to report
until the Detroit Free Press quoted several ethics specialists who indicated that he had a duty to

report Kilpatrick’s misconduct to the AGC. (Tr. At 54).!

! Stefani also testified that the primary reason he did not report Kilpatrick’s misconduct is that he was
unaware of the provisions of MRPC 8.3(a). However, the Panel finds that argument unavailing because it is a
maxim of the law that ignorance of the law is no excuse. Curley v Beryllium Development Corp, 281 Mich 554
(1037).
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Michigan Rule of Professional Conduct 8.3(a) requires attorneys to report wrongdoing by
other attorneys to the AGC: “(a) lawyer having knowledge that another lawyer has committed a
significant violation of the Rules of Professional Conduct that raises a substantial question as to
that lawyer’s honesty, trustworthiness, or fitness as a lawyer shall inform the Attorney Grievance
Commission.” Id.> However, the Rule is silent with regard to a time frame within which the
attorney must notify the agency and our research has not disclosed any Michigan cases that
address how soon after learning of another lawyer’s misconduct the attorney must contact the
AGC. Accordingly, we turn to courts in other jurisdictions for guidance in applying MRPC
8.3(a) to the evidence in this record.

The Supreme Court of Louisiana interpreted a disciplinary rule analogous to MRPC
8.3(a) and held that an attorney should report another attorney’s wrongful conduct “promptly”
after learning about it. In re Riehlman, 891 So 2d 1239, 1247 (2005). The court reasoned that
“(t)he need for prompt reporting flows from the need to safeguard the public and the profession
against future wrongdoing by the offending lawyer.” This purpose is not served unless Rule
8.3(a) 1s read to require timely reporting under the circumstances presented.” Id.

In Riehlman, supra, the court found that Riehlman had committed professional
misconduct after he waited five years to report to the disciplinary authorities that his now-

deceased friend, a prosecuting attorney, had confessed to Riehlman that he had intentionally

2 The official Comment to MRPC 8.3(a) provides some guidance as to what kinds of circumstances should
be considered in determining whether a delay in reporting becomes so egregious that it can fairly be classified as the
equivalent to a failure to report. The drafters of the Comment observe that “(r)eporting a violation is especially
important where the victim is unlikely to discover the offense.” Jd. The Comment also cautions that *{t)his rule
limits the reporting obligation to those offenses that a self-regulating profession must vigorously endeavor to
prevent. A measure of judgment is, therefore, required in complying with the provisions of this rule. The term
“substantial” refers to the seriousness of the possible offense and not the quantum of evidence of which the lawyer is
aware.” Jd.

* Citing Arthur F. Greenbaum, The Attorney’s Duty to Report Professional Misconduct: A Roadmap for
Reform, 16 GEO J LEGAL ETHICS 259, 298 (Winter 2003).
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suppressed blood evidence that would have exculpated a man whom he was prosecuting for
armed robbery. The court held that under those facts, Riehlman had violated the rule because he
failed to “promptly” report the prosecuting attorney’s misconduct and there was no reason to
have waited five years to come forward with the information. See also, In re Anderson, 171 Vit
632 (2000} (holding that respondent had failed to protect client assets and thus committed
professional misconduct by waiting nine months to report that his law partner was continuously
mishandling client funds.); and /n re Himmel, 125 1112d 531 (1989) (held, Himmel committed
professional misconduct when he failed to disclose to the state disciplinary administrator the fact
that he had knowledge that a former attorney for his client had converted the client’s funds and
the former attorney had continued to convert many other clients’ funds after Himmel learned of
his wrongdoing.)

Thus the discrete issue before this Panel is whether, under all the relevant circumstances,
Stefani’s delay in reporting Kilpatrick’s false testimony was the functional equivalent of a
complete failure to report and warrants a finding of professional misconduct. Several general
principles are relevant to this analysis. The fundamental purpose of disciplinary proceedings is
not intended as punishment for wrongdoing, but as protection of the public, the courts and the
legal profession. MCR 9.105. The Preamble to the Michigan Rules of Professional Conduct
(“Preamble”) instructs that “(t)he Rules of Professional Conduct are rules of reason. They
should be interpreted with reference to the purposes of legal representation and of the law itself.”
Later, the Preamble explains that “(t}he rules presuppose that disciplinary assessment of a
lawyer’s conduct will be made on the basis of the facts and circumstances as they existed at the
time of the conduct in question and in recognition of the fact that a lawyer often has to act upon

uncertain or incomplete evidence of the situation.” Id.
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The Preamble also addresses the conflict that often arises when an attorney’s multiple
responsibilities intersect:

“In the nature of law practice, however, conflicting responsibilities are encountered.

Virtually all difficult ethical problems arise from a conflict between the lawyer’s

responsibilities to clients, to the legal system, and to the lawyer’s own interest in

remaining an upright person while eaming a satisfactory living. The Rules of

Professional Responsibility prescribe terms for resolving such conflicts. Within the

framework of these rules many difficult issues of professional discretion can arise. Such

issues must be resolved through the exercise of semsitive professional and moral
judgment guided by the basic principles underlying the rules.”
MRPC 1.0, Preamble.

Thus, it is clear that the duty to report another attorney’s misconduct must be harmonized
with another essential duty that arises in litigation: when serving as an advocate, a lawyer
“should act with commitment and dedication to the interests of the client and with zeal in
advocacy upon the client’s behalf.” MRPC 1.3, Comment. He or she must “....zealously assert
the client’s position under the rules of the adversary system.” MRPC 1.0, Preamble. In the
context of the issue of Stefani’s duty to report, The Restatement (Third) of the Law Governing
Lawyers, Section 5, provides that the requirement to report misconduct “...is commonly
interpreted not to require a lawyer involved in litigation or negotiations to make a report until the
conclusion of the matter in order to minimize harm to the reporting lawyer’s client.” 7d.

Reviewing the evidence in the record against the standards cited above, we first conclude
that Stefani acquired sufficient knowledge of Kilpatrick’s wrongdoing when he reviewed the text
messages in October, 2007 to trigger his duty to report under MRPC 8(a). To demonstrate that
an attorney “knew” something in the context of the Michigan Rules of Professional Conduct, one

must prove that he or she had actual knowledge of the fact in question. MRPC 1.0, Preamble.

An individual’s knowledge may be inferred from circumstances. 7d.
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We are not persuaded by Stefani’s testimony that he could not have had the requisite
knowledge of the Kilpatrick’s wrongdoing because he did not have a transcript of the
Nelthrope/Brown trial and it was only when the Detroit Free Press published the text messages
that he acquired sufficient knowledge of the misconduct to have a duty to report it. (Tr. 53; 60-
61; 155, 11/12/09). In Stefani’s view, he was not required to comply with MRPC 8.3(a) until he
“had sufficient proof to report the Mayor for perjury.” (Respondent’s Post-Hearing Argument at
26; Tr. 77, 11/12/09). However, under a plain reading of the Rule, Stefani was not required to
amass sufficient evidence to prove the crime of perjury, but only to acquire knowledge that raises
“...a substantial question as to that lawyer’s honesty, trustworthiness, or fitness as a lawyer.”
MRPC 8.3(a). The Comment to the Rule notes that the term “substantial” as used in the Rule
refers to the seriousness of the possible offense and not the quantum of evidence of which the
lawyer 1s aware.” (Emphasis added). MRPC 8.3, Comment. Thus, Stefani’s position that he had
to collect enough evidence to prove perjury is not supported and we decline to import any such
requirement into MRPC 8.3(a).

In addition, we agree with the Petitioner’s assertion that Stefani’s own language in
Plaintiff’s Supplemental Brief in Support of Their Motion for Attorney Fees and Costs
(Supplemental Brief) in the Nelthrope/Brown litigation (Petitioner’s Ex 10) illustrates that he had
enough knowledge of the Kilpatrick’s false testimony to trigger his obligation to report it to the
AGC. There were three significant facts about which Kilpatrick gave testimony during the
Nelthrope/Brown case that were directly contradicted by the text messages, and Stefani
described them with great specificity in his Supplemental Brief. First, Kilpatrick denied during
the case that he and Beatty fired Brown. According to Stefani’s Supplemental Brief, “the text

messages between the two of them clearly demonstrate that Brown was fired [by them].”
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(Petitioner’s Ex 10, Supplemental Brief at 7-8). Second, Kilpatrick had also denied throughout
the litigation that his office had leaked the identity of Harold Nelthrope to the media, which was
similarly discredited by the text messages according to the Supplemental Brief. /d at 8. Finally,
Kilpatrick testified at trial that he and Beatty had never had any romantic relationship; according
to the Supplemental Brief, the text messages revealed “a longtime love affair between them.” Id
at 3. Thus, Stefani argued that “although plaintiffs have had strong circumstantial evidence of
this perjury, they have only recently acquired irrefutable direct evidence of it.” Id at 3.

This Panel believes that the Supplemental Brief illustrates that at the time Stefani drafted
the brief in November, 2007, he had knowledge that Kilpatrick had committed a significant
violation of the Rules of Professional Conduct that raised a substantial question as to Kilpatrick’s
honesty, trustworthiness, or fitness as a lawyer within the meaning of MRPC 8.3(a).

However, the analysis cannot end there. The issue before this Panel is not limited to the
question of when Stefani acquired sufficient knowledge to trigger his duty to report, because he
also had a concomitant duty under the Rules of Professional Conduct in his role as an advocate
for his clients. This Panel also believes that the nature of Kilpatrick’s professional misconduct
influences the outcome in this matter.

At the time Stefani obtained knowledge of the false testimony in October of 2007, the
Nelthrope/Brown case was still in active litigation. The record reflects that the Nelthrope/Brown
litigation was not settled and dismissed with prejudice until December 11, 2007. (Tr. at 74,
10/8/09.). Until the conclusion of that litigation, Stefani had a clear duty as an advocate to “act
with commitment and dedication to the interests of the client and with zeal in advocacy upon the
client’s behalf... [and to] zealously assert the client’s position under the rules of the adversary

system.” MRPC 1.3, Comment, MRPC 1.0, Preamble.
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Stefani testified at the hearing in this matter that his clients very much wanted to settle
the case and he did not believe that it would be in their best interest if the text messages became
public. (Tr 8-9; 84, 11/12/09). His clients had advised him that the protracted litigation had
taken a toll on them and their families and they wanted to settle the case without any appeals.
(Tr 198-199, 11/12/09). As an experienced litigator, Stefani believed that the private revelation
of the text messages to Kilpatrick and the City of would persuade them to settle the case and
would permit his clients to move on with their lives. (Tr 83, 11/12/09).

Viewing Stefani’s conduct in terms of his role as an advocate, it was not unreasonable for
him to refrain from reporting the false testimony until the litigation had ended in order to protect
what he considered his clients’ best interests. MRPC 1.3, Comment; MRPC 1.0, Preamble.
This conclusion is also consistent with The Restatement (Third) of the Law Governing Lawyers,
Section 5, which provides that a lawyer’s duty to report another attorney’s misconduct “...is-
commonly interpreted not to require a lawyer involved in litigation or negotiations to make a
report until the conclusion of the matter in order to minimize harm to the reporting lawyer’s
client.” /d. The case was finally settled and dismissed with prejudice on December 11, 2007.
Accordingly, a period of some 2 months elapsed between the end of the litigation and Stefani’s
contact with the AGC. This Panel has concluded that a delay of that length does not convert
Stefani’s actions into a failure to report pursuant to MRPC 8.3(a).

The circumstances surrounding Kilpatrick’s professional misconduct inform our decision
as well. His false testimony during the Nelthrope/Brown litigation ended at the conclusion of the
trial. While obviously reprehensible, that misconduct did not continue after Stefani’s duty to
report arose when he learned of Kilpatrick’s false testimony through the text messages. That

stands in contrast to the situations where the harm caused by the offending attorney continued to
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cause injury due to a delay in reporting or a failure to report that occurred in the Riehlman,
Anderson, and Himmel cases discussed earlier in this Report. This Panel believes that this fact
distinguishes Stefani’s situation from the attorneys disciplined in those cases, because Stefani’s
delay in reporting Kilpatrick did not contribute to an ongoing pattern of harm.

Accordingly, this Panel finds that, under the narrow facts and unique circumstances of
this case, Stefani’s Request for Investigation was not untimely and therefore he did not violate
MRPC 8.3(a), MRPC 8.4(a), MCR 9.104(A)(1), or MCR 9.104(A)(4).

3. Respondent did not commit the offense of compounding or concealing an offense in

violation of MCL § 750.149 nor commit misconduct under MRPC 8.4(b) or MCR
9.104(A) (1)-(5).

Paragraphs 36-47 of the AGC’s Complaint allege that by executing the Settlement
Agreement of October 17, 2007 (Petitioner’s Ex. 12) and the Confidentiality Agreement of
November 1, 2007 (Petitioner’s Ex. 17) Stefani promised to conceal “irrefutable evidence of
Kilpatrick’s perjury in return for the $8,400,000 settlement [which] constitutes the misdemeanor
offense of compounding or concealing a felony in violation of Section 149 of the Michigan Penal
Code, MCL 750.149.” (Formal Complaint, Para. 46). If proven, this would be a violation of

MRPC 8.4(b) as well as the similar provision contained in MCR 9.104(A) (5).

MRPC 8.4(b) provides that it is “professional misconduct for a lawyer to [commit] a
violation of the criminal law, where such conduct reflects adversely on the lawyer’s honesty,
trustworthiness, or fitness as a lawyer.” Similarly, MCR 9.104(A) (5) provides that a lawyer

shall not engage in “conduct that violates a criminal law of a state or of the United States.”
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There was no evidence that Stefani was ever charged with, let alone convicted under this
statute. However, an attorney does not need to be charged or convicted of a violation of a
criminal law under the Rules of Professional Conduct to be found to have committed
professional misconduct. The burden of proof is a preponderance of the evidence with regard to
the decision on the issue of misconduct. MCR 9.115()) (3).

The specific criminal statute which Stefani is alleged to have violated is MCL 750.149,

entitled “Compounding or Concealing Offense.” It provides in pertinent part:
“Any person having knowledge of the commission of any offense punishable...by
imprisonment in the state prison, who shall take any money, or any gratuity or reward,
...upon an agreement or understanding, express or implied, to compound or conceal such
offense, or not to prosecute thereof, or not to give evidence thereof, shall, where such
offense, of which he or she so had knowledge, was punishable in any other manner, he or
she is guilty of a misdemeanor...”
In Balcom v Zambon, 254 Mich App 470 (2002), the Court of Appeals analyzed this
statute and held that to sustain a charge of compounding or concealing, the following elements
must be established:

“(1) the existence of an agreement to not prosecute or to conceal a crime, or to
decline to provide evidence in a criminal prosecution;

(2) knowledge of the commission of a crime; and

(3) the receipt of some valuable consideration.” Id. at 480.

The Balcom court acknowledged that with only minor stylistic changes, the statute has
remained virtually the same since 1871, and desptite this long history, there have only been a
handful of cases that have ever cited the statute.

The crux of the AGC’s argument that Stefani violated this statute is based upon the

execution of the October 17, 2007 Settlement Agreement in the Brown/Nelthrope and Harris
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cases (Petitioner’s Ex. 12), and the Confidentiality Agreement of November 1, 2007.
(Petitioner’s Ex. 17). Since the provisions dealing with the Kilpatrick/Beatty text messages is
virtually the same in both documents, and the Confidentiality Agreement provides that it
“supersedes all previous understandings, written or oral, between the parties with respect to the
subject matter” (Petitioner’s Ex. 17, Section. 8), only the provisions of the Confidentiality
Agreement need be analyzed.

In this Agreement, Brown, Nelthrope, Harris and Respondent made certain agreements
with regard to the Skytel text messages Respondent obtained in connection with the 2007
subpoenas. Similarly, confidential records that Kilpatrick and the City obtained during discovery
regarding Brown, Nelthrope and Harris were also required to be retumed to them. Specifically,
Respondent and his law firm agreed to “transfer ownership of and surrender to counsel and/or
representatives designated by Kilpatrick, all original records and all copies of such records made
by them of records obtained from Skytel...and to maintain in the strictest confidence, the
‘contents of any and all of the K&B records that came into their custody or control, or to which
they have had access.” (Section 4(a)). Additionally, Respondent agreed “not to disclose such
records in any fashion, including pleadings in court relating to the resolution and settlement of
claims of damages, attorney fees and/or costs.” (Section 4(b)). Section 7 provided that “All
provisions of this Agreement are intended to be interpreted and construed in a manner to make
such provisions valid, legal and enforceable.”

The issue before this Panel is whether the AGC has carried its burden of proof that these
agreements by Respondent violated MCL 750.149.

The first element of concealing an offense is an agreement to “conceal a crime, or to

decline to provide evidence in a criminal prosecution”. Balcom, supra at 480. In this case, the
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alleged offense being concealed was the perjury committed by Kilpatrick and Beatty in their
depositions and testimony during the Brown/Nelthrope trial. The record contains no evidence
concerning the criminal charges actually filed against Kilpatrick and Beatty nor the actual
offenses to which they pleaded guilty. There is no evidence that Respondent declined to provide
evidence in the criminal prosecution.

The Confidentiality Agreement provides that all of the originals and copies of the Skytel
records that Respondent had would be surrendered “to counsel and/or representatives designated
by Kilpatrick.” There does not seem to be any dispute that Skytel still had the text messages that
could have been obtained by prosecutors in connection with any perjury charges against
Kilpatrick and Beatty. Stefani testified that if he had been ordered to reveal the existence of the
text messages by a subpoena or court order he would have complied. Since Section 7 of the
Confidentiality Agreement sets forth the parties’ intent that it be construed to be “legal and
enforceable” Respondent could have complied with a subpoena or court order and disclosed the
existence of the messages without violating the Agreement.

Stefani also had provided the text messages to the Detroit Free Press in October 2007
before entering into the Settlement or Confidentiality Agreements. Although he obtained the CD
containing the text messages back from the reporter after executing the final Confidentiality
Agreement, based upon articles published in the Free Press it seems most likely that it either
made copies of the text messages or took extensive notes before returning the CD.

The second element of concealing an offense is that the party has knowledge of the
commission of a crime. During his testimony Stefani testified he did not have a trial transcript of
Kilpatrick or Beatty at the time he obtained the text messages and he did not have extensive

notes from Kilpatrick’s trial testimony. Thus, he claimed he did not have sufficient information
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to establish perjury. However, in Respondent’s unfiled Supplemental Brief for Attorney’s Fees
and Costs he quoted excerpts from the Skytel messages and argued that they showed
“unequivocally that both Ms. Beatty and Mayor Kilpatrick perjured themselves during
depositions and at trial.” (Petitioner’s Ex. 10, p. 2).

While Stefani may not have had sufficient evidence to establish a crime by Kilpatrick or
Beatty beyond a reasonable doubt, the Panel is persuaded that he had sufficient evidence that
they may have committed perjury, and thus Respondent had “knowledge of the commission of a
crime”, sufficient to satisfy the second element of the offense under MCL 750.149.

As to the third element, this Panel is not persuaded that the AGC has carried its burden of
proof that Respondent received any “valuable consideration” over and above what he was
entitled to under his fee agreement with his clients. The Judgment issued in the Brown/Nelthrope
case (Petitioner’s Ex. 9) provided that plaintiffs were to receive the jury verdict of $6.5 million
dollars, plus statutory interest through September 11, 2007 of $1,454,897.88, for a total award
against Kilpatrick and the City of $7,954,898. Interest would continue to accrue at the statutory
rate until the Judgment was satisfied.

Additionally, plaintiffs may have been entitled to attorney’s fees and costs under the
Whistleblower’s Protection Act. Stefani filed a motion seeking an additional $958,688.50 for
attorney’s fees and $86,551.32 in costs. The Settlement Agreement in the Brown/Nelthrope case
was $8,000,000 which included and resolved their claim for an additional award of over
$1,000,000 in attorney fees, costs and additional statutory interest. Although there is some
discretion in connection with awarding attorney’s fees, Judge Callahan testified he would have

awarded attomey’s fees if there had not been a settlement (Tr. 16-17, 12/4/09).
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Thus, the $8,000,000 settlement in the Brown/Nelthrope case was actually substantially
less than what would have been the ultimate judgment amount after adding attorney’s fees, costs
and additional interest. The parties actually acknowledged this in the Confidentiality Agreement
by agreeing that responses to inquires concerning the terms of the settlement was to “advise such
persons or entities that Plaintiffs agreed to accept an amount substantially less than the full
amount they were entitled to in order to avoid the uncertainty of a trial or an appeal...”
(Petitioner’s Ex.17, Section 4(c)).

With regard to the Settlement Agreement in the Harris case for $400,000, there is nothing
in the record to indicate that this amount was excessive and included any additional
consideration to Respondent for his execution of the Confidentiality Agreement. (Petitioner’s
Ex. 16).

Respondent received his attorney’s fees from the settlement of these cases pursuant to the
fee agreement he had with his clients. There is no claim that the fees were excessive or included
any additional amount for Respondent’s execution of the Confidentiality Agreement. In fact,
Respondent’s fees were actually less than he would have received had he pursued his clients’
right to collect statutory attorney’s fees under the Whistleblowers® Act, additional statutory
interest and the allowable costs of prosecuting the action. This is simply not a case where
Respondent received any additional consideration for turning over the Skytel messages to
Kilpatrick. Thus, the third element of MCL 750.149 requiring consideration for the concealing
an offense is not present in this case.

It is this Panel’s finding that the AGC has failed to carry its burden of proof that
Respondent committed a violation of MCLA 750.149. Therefore, Respondent did not violate

MRPC 8.4(b) or MCR 9.104(A) (5).
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The Complaint also raises the broader issue of whether attorneys in negotiating the
settlement of civil actions may either threaten criminal proceedings against an opposing party, or
enter into a settlement agreement to either explicitly or impliedly refrain from instigating a
prosecution.

This Panel has reviewed American Bar Association Formal Opinion 92-363 issued by the
Standing Committee on Ethics and Professional Responsibility (“ABA Opinion™) which has
been favorably quoted by the Attorney Discipline Board in Grievance Administrator v Oehmke,
ABD No. 91-96-GA (1993). The ABA Opinion dealt with this issue under the Model Rules of
Professional Responsibility which are identical to MRPC 8.4(b). The ABA Opinion held in
pertinent part:

“The Model Rules do not prohibit a lawyer from agreeing, or having the lawyer’s
client agree, in return for satisfaction of the client’s civil claim, to refrain from
presenting criminal charges against the opposing party as part of a settlement
agreement, provided that such agreement does not violate applicable law.”

(ABA Opinion, p. 1).

While the ABA Opinion acknowledges that a lawyer must not run afoul of any criminal
statute involving compounding or concealing a crime, it points out that the Model Penal Code
dealing with compounding or concealing crime atlows “an affirmative defense to prosecution
under this Section that the pecuniary benefit did not exceed an amount which the actor believed
to be due as restitution or indemnification for harm caused by the offense.” (ABA Opinion, p.
3). As previously discussed, this Panel finds that Respondent did not violate MCL 750.149
based on the facts in this record.

In negotiating settlements which are in the best interests of their clients, lawyers are

confronted with the dual responsibilities of acting with all reasonable diligence in representing a

client within the bounds of their professional responsibility. (MRPC 1.3) The Official
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Comments to MRPC 1.3 provide that a lawyer must “take whatever lawful and ethical measures
are required to vindicate a client’s cause or endeavor” and must act with “zeal in advocacy upon
the client’s behalf.” In this case, Stefani testified that he had clear instructions from his clients to
settle the cases rather than fight an appeal which would take years to resolve through the
appellate process.

As such, this Panel finds that the agreement by Stefani to turn over the text messages to
Kilpatrick’s counsel or representative did not violate the general obligations imposed upon
attorneys under MCR 9.104(A) (1)-(3).

V1. CONCLUSION

Based on this Panel’s finding of misconduct as set forth in Section V. 1 of this Report, a
separate hearing to determine the appropriate discipline will be scheduled pursuant to MCR

9.115(3) (2).
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